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IN THE SUPREME COURT OF THE
STATE OF IDAHO

JESSICA L. DEGEUS,
PlaintifflRespondent,

Case No. 039931-2012

v.
EDWARD K. DEGEUS,
Defendant/Appellant,

APPELLANT'S BRIEF
Appeal from the District Court of the Third Judicial District of the State of Idaho, in and for
Owyhee County.
Honorable Susan E. Wiebe, District Judge presiding.
Jim Rice I.S.B. #6511
RICE LAW, PLLC
2805 E. Blaine St., Suite 140
Caldwell, Idaho 83605
For Appellant
Courtnie Tucker
TUCKER & KNOX, LLP
21 Wall Street
Nampa, ID 83651
For Respondent
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STATEMENT OF THE CASE
This matter arises out of a clerical mistake in the Amended Judgment and Decree of
Divorce. The clerical mistake was in the mechanical calculation of the adjustment for the tax
benefit in the child support calculations. The result of the mistake was that the Respondent
received an upward adjustment in the child support she receives equal to her share of the tax

benefit of the tax exemptions for the minor children even though she received the tax exemptions
for the children.
On May 10,2007, the Respondent filed for divorce. Respondent was represented by Dena
M. Winfield in the divorce action. (R. Vol. 1, page 7) Appellant appeared pro se. (R. Vol. 1, page
17) On September 28, 2007 the parties filed a stipulation to the entry of the Judgment and Decree
of Divorce. (R. Vol. 1, page 43) The Judgment and Decree of Divorce was entered in this matter
on October 5, 2007 and included the child support calculation worksheets as an exhibit. (R. Vol.
1, pages 47-64) The Judgment and Decree of Divorce awarded the tax exemptions for the two
minor children of the parties to the Respondent, and deducted Appellants pro-rata share of the tax
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benefit from the base child support in accordance with the Idaho Child Support Guidelines and
the stipulation of the parties. (R. Vol. 1, pages 47-64)
When Respondent received a copy of the Judgment and Decree of Divorce, she learned
that her counsel, Dena M. Winfield, had entered an incorrect amount for Respondent's income in
the child support calculations. On October 18, 2007, through counsel, Respondent filed a Motion
to Amend; or in the Alternative, Motion to Reconsider, and an Affidavit of Respondent's
Counsel in Support of Motion to Amend; or in the Alternative, Motion to Reconsider. (R. Vol. 1,
pages 65-80)
On November 5, 2007 a hearing was held on the Respondent's motion. Respondent
appeared with her counsel. Appellant was not present at the motion hearing. At the hearing, an
Amended Judgment and Decree of Divorce prepared by Respondent's counsel was entered. (R.
Vol. 1, page 81)
On June 15,2011 the Idaho Department of Health and Welfare was granted leave to
intervene in this action. (R. Vol. 1, page 99) On June 15,2011 the State ofIdaho filed a motion
to modifY child support. (R. Vol. 1, page 101) On June 27, 2011, Respondent filed a motion to
modifY custody in this matter. (R. Vol. 1, page 109)
On August 3, 2011, Appellant filed his Motion to Correct Clerical Error. (R. Vol. 1, page
122) On September 27,2011 the court entered its Order Denying Motion to Correct Clerical
Error, giving as its sole reason for denying the motion that the Appellant did not file an affidavit
or present live testimony in support of the motion. (R. Vol. 1, page 160)
On October 13,2011 Appellant appealed to the District Court. (R. Vol. 1, page 162)
On April 4, 2012 the District Court entered its order upholding the ruling of the
Magistrate. (R. Vol. 1, page 171)
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This appeal followed.

ISSUES PRESENTED ON APPEAL
The issue presented on appeal is:
1.

Whether the Magistrate erred when he denied Appellant's Rule 60(a) motion to
correct the clerical error because no affidavit or live testimony was presented without
examining the court record, when the record demonstrates the clerical error in the
child support calculations in the Amended Judgment and Decree of Divorce.

2.

Whether awarding the adjustment for the tax exemptions in reverse such that the
one party receives both the exemptions and their share of the exemptions as an
addition to child support is a clerical mistake where the order states that the
adjustment is made in accordance with the Idaho Child Support Guidelines.

ARGUMENT
ISSUE 1.

Whether the Magistrate erred when he denied Appellant's Rule 60(a) motion to

correct the clerical error because no affidavit or live testimony was presented when the court
record itself demonstrates the clerical error in the child support calculations in the Amended
Judgment and Decree of Divorce and Appellant referenced the portions of the court record that
demonstrate the clerical error.
A.

AFFIDA VITS AND LIVE TESTIMONY ARE NOT REQUIRED FOR MOTION
BROUGHT PURSUANT TO I.R.C.P. RULE 60(a)

Motions to correct clerical errors are brought pursuant to I.R.C.P. Rule 60(a), which states in
pertinent part, "Clerical mistakes injudgments, orders or other parts of the record and errors therein
arising from oversight or omission may be corrected by the court at any time of its own initiative or
on the motion of any party." The Idaho Court of Appeals has explained this rule, stating:
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The term "clerical mistake" does not mean that it must be made by a clerk .... It is a type of
mistake or omission mechanical in nature which is apparent in the record and which does
not involve a legal decision or judgment by an attorney. The clerical mistake under Rule
60(a) may be differentiated from the mistake or inadvertence referred to in Rule 60(b)(1),
upon the ground that the latter applies primarily to errors or omissions committed by an
attorney or by the court which are not apparent on the record. (emphasis added.)
Dursteler v. Dursteler, 112 Idaho 594, 733 P.2d 815 (Idaho App. 1987)
The order denying the motion is one sentence long, "Appellant filed his Motion to Correct
Clerical Error without a supporting affidavit and offered no testimony in support thereof at hearing
on September 14,2011; Therefore, Appellant's motion is hereby denied." (R Vol. 1, page 160.) The
controlling authority clearly allows Rule 60(a) motions to be based on the court record. In fact, the
main difference between motions brought pursuant to Rule 60(a) and Rule 60(b) is that generally
Rule 60(a) motions are determined based solely on the court record, and Rule 60(b) motions are
determined based on affidavits or testimony.
Appellant's motion to correct the clerical error was based on the court record. Clerical
mistakes apparent in the record are correctible pursuant to I.R.C.P. Rule 60(a). Affidavits and live
testimony are not required for motions brought pursuant to Rule 60(a). Because the order denying the
Appellant's motion was based solely on the fact that no affidavit or live testimony was submitted in
support of the motion, with no discussion or findings regarding the substance of the motion, the
order is clearly erroneous and must be reversed.
B.

THE CLERICAL MISTAKE CLEARLY APPEARS IN THE COURT RECORD

Here, the error is apparent on the face of the court record. The Amended Judgment and
Decree of Divorce specifically orders that Appellant shall pay child support, "in accordance with the
Idaho Child Support Guidelines." and goes on to state, "Child Support has been calculated pursuant
to Exhibit 1 attached hereto." (R. Vol. 1, page 84.) Thus, the calculations used to come up with the
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amount of child support are part of the court record and mathematical errors in those calculations are
"apparent in the record". The Amended Judgment and Decree of Divorce states, "Respondent shall

be entitled to claim both of the minor children as her respective dependents for state and federal
income tax purposes beginning tax year 2007 and every year thereafter. Said exemptions have been
factored into the monthly child support obligation, attached as Exhibit 1." (R. Vol. 1, page 84.) The
problem is that they are factored in backwards.
The Idaho Child Support Guidelines provide that, "The parent not recelvmg the
exemptions( s) is entitled to a pro rata share of the income tax benefit or child tax credit in proportion
to his/her share ofthe guidelines income. The pro rata share ofthe income tax benefit will be either a
credit against or in addition to the basic child support obligation and shall be included in the child
support order." (LC.S.G. Section 8( c).) Respondent received the income tax exemptions for both of
the minor children of the parties. Thus, pursuant to the guidelines, Appellant was to receive a pro
rata share of the income tax benefit in the form of a credit deducted from the base child support
obligation. The Original Judgment and Decree of Divorce used the same language as the Amended
Judgment and Decree of Divorce, but made the adjustment for the tax exemptions correctly. (R. Vol.
1, pages 48 and 55.)
Instead of deducting Appellant's share of the tax exemptions from his child support, the
calculations attached to the Amended Judgment and Decree of Divorce added Respondent's share of
the tax benefit to the Appellant's basic child support obligation. (R. Vol. 1, page 93.) The problem
with this is that Respondent was already receiving both her share and the Appellant's share of the tax
benefit by being awarded the tax exemptions for both children. In addition to receiving both parties
share of the tax benefit, the clerical mistake gives the Respondent an additional amount equal to her
share ofthe tax benefit she is already receiving.
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Where ajudgment is for an incorrect amount as the result ofa failure to correctly perform a
mathematical calculation, resulting in an incorrect statement of the amount of the judgment it is
correctible pursuant to Rule 60(a) ifthe record reflects the intent to perform the calculation. See for
example, Merrick v. Pearce, 97 Idaho 250, 542 P.2d 1169 (Idaho 1975).
The original Judgment and Decree of Divorce entered on October 5, 2007, includes the
original calculations as an exhibit. (R. Vol. 1, page 55.) The original Judgment and Decree of
Divorce was entered by written stipulation of the parties and correctly calculates the exemption
adjustment by reducing the amount of child support for the Appellant's share of the tax exemptions
for the minor children because the Respondent was awarded the exemptions. (R. Vol. 1, pages 43
and 55.)
The record demonstrates that Respondent filed a motion to alter or amend based solely on the
allegation that her income was incorrectly stated in the calculations attached to the original Judgment
and Decree of Divorce and Respondent had received a raise. (R. Vol. 1, pages 65-67.)
In summary, the original Judgment and Decree of Divorce awarded Appellant the correct
adjustment for his share of the tax exemptions for the minor children of the parties. The amended
decree was entered for the sole purpose of correcting Respondent's income in the child support
calculations. It is clear from the record that a mechanical mathematical error was introduced in the
calculation of the adjustment for the tax exemptions in the Amended Judgment and Decree of
Divorce. The mathematical error consisted of adding the Respondent's share of the exemptions to the
base child support instead of deducting Appellant's share of the exemptions. (R. Vol. 1, page 93.)
ISSUE 2.

Whether awarding the adjustment for the tax exemptions in reverse such that the one

party receives both the exemptions and their share of the exemptions as an addition to child support
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is a clerical mistake where the order states that the adjustment is made in accordance with the Idaho
Child Support Guidelines.
The District Court upheld the ruling of the Magistrate, reasoning that, "This court views this
case to be analogous to Silsby." (R. Vol. 1, page 178.) The holding in Silsby v. Kepner, 140 Idaho
410,95 P.3d 28 (2004) dealt with substantially different facts than those in this case. In Silsby, the
court dealt with a case in which the trial court did not award any offset for Kepner's share ofthe tax
exemption for the minor child of the parties. In fact there was no mention of an offset in the decree
entered by the court. Two years after entry of the decree Kepner brought an action to modify child
support and to correct the failure to give him the offset provided for in the guidelines pursuant to
I.R.C.P. Rule 60(a). When the case ultimately reached the Idaho Supreme Court, it found that the
record reflected that the magistrate did not originally intend to award the offset, and held that "Where
the magistrate did not intend to make the award in the first place it was not a clerical error to be
corrected under Rule 60(a), but rather a legal error that falls outside the remedy ofthis rule." Silsby,
supra, 95 P.3d at 30.
In this case, the record demonstrates that the parties and the court did intend to make an
adjustment for the tax dependency exemption and that fact is indisputably clear on the face of the
record. When the whole circumstance is taken together the fact of the clerical mistake becomes very
clear. The pertinent documents must be reviewed together, including the Stipulation for Entry of
Judgment and Decree of Divorce R. Vol. 1, page 43), Judgment and Decree of Divorce (R. Vol. 1,
page 47), the Motion to Amend or in the Alternative Motion to Reconsider (R. Vol. 1, page 79), the
Affidavit of Plaintiff s Counsel (R. Vol. 1, page 65), and then the Amended Judgment and Decree of
Divorce (R. Vol. 1, page 84.).
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The original Judgment and Decree of Divorce, stipulated to by the parties correctly
calculated the adjustment. The problem was that there was a clerical error in entering Respondent's
income used in calculating the child support. (R. Vol. 1, pages 65-67) Respondent's counsel
explained the mistake in her affidavit setting forth the facts regarding Respondent/Plaintiffs correct
income and explaining that the new calculation was for the purpose of correcting that error, and
increasing Respondent's income to reflect a raise she had received after the parties stipulation.
The child support calculation forms attached to the Affidavit of Plaintiff s Counsel show that
the adjustment for the tax exemption was inverted, with Mother receiving both the exemptions
(correctly) and an upwards adjustment in the child support she was to receive (incorrectly). (R. Vol.
1, page 69) The statement of Respondent's then counsel is especially important because of its
reference to the calculations containing the error. She stated, "Attached as Exhibit A are child
support calculations reflecting the correct income figures. This results in a monthly child support
obligation from Defendant to Plaintiff in the amount of$612.00." (R. Vol. 1, page 66.) She goes on
to describe the exact clerical mistake in her client's income and says, "For each of the reasons stated
above, Plaintiff respectfully requests that the Court amend the Judgment and Decree entered on
October 05,2007 to accurately reflect the parties' income figures and the child support calculations
agreed upon by the parties as described above." (R. Vol. 1, page 67.) Nowhere in the affidavit is
there any mention of needing to change the tax exemptions or the adjustment to child support
resulting from Respondent receiving the exemptions.
The result was that Respondent's income was correctly stated in the calculations used in the
Amended Judgment and Decree of Divorce, but the new clerical mistake in the calculations caused
the Appellant to pay increased child support as ifhe was receiving the exemptions. This was clearly
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not the intention of the parties when they entered into the stipulation and the original Judgment and
Decree of Divorce was entered.
Part of the problem here is that it is routine for attorneys to enter the information into a
program that calculates child support and then to submit the calculations to the court. Courts across
the State of Idaho routinely rely on counsel to correctly enter the information into the program and
for the program to calculate the child support correctly, including the adjustment for the tax
exemptions. In this instance that routine failed. Due to some error in entry, the adjustment was
calculated correctly for mother receiving the tax exemptions in the original Judgment and Decree of
Divorce and incorrectly as if father received the tax exemptions in the Amended Judgment and
Decree of Divorce. (Compare R. VoLl, page 60 with R. Vol. 1, page 74.) The entry of information
into the software program to calculate the adjustment is exactly the type of work done by a clerk and
does not involve a legal decision or judgment by an attorney. (See Silsby, supra at 411.)
The record clearly demonstrates that Respondent was to receive the tax exemptions. It also
clearly demonstrates that Appellant was to receive an adjustment to child support for his share ofthe
tax exemptions. It shows that there was a blunder in execution resulting in Respondent's income
being overstated in the original child support calculations. The record shows that then Respondent,
through her then counsel, sought to correct the amount of her income used in calculating child
support. It shows that in correcting Respondent's income, a new blunder in calculating child support
occurred, consisting of adjusting for the value of the tax exemptions exactly backwards so that the
adjustment was made as if Appellant received the tax exemptions instead of Respondent. The record
demonstrates that the error occurred because information was incorrectly entered into the computer
program to calculate the intended adjustment.
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The Court in Silsby held that where the magistrate did not intend to make the adjustment for
the tax exemption in the first place that is a legal error. The opinion does not hold that
miscalculations of child support due to errors in entering data into computer programs to calculate
child support are mistakes oflaw. Instead, the Court reaffirmed the well settled law that mistakes or
omissions that are mechanical in nature and are apparent in the record that do not involve a legal
decision or judgment by an attorney are clerical mistakes to be corrected using LR.C.P. Rule 60(a).

Silsby, supra at 411
CONCLUSION
The magistrate court erred in denying the motion to correct the clerical mistake and holding
that an affidavit or live testimony is required as a matter of law for a motion brought pursuant to
LR.C.P. Rule 60(a). The error in the child support amount is the result of a clerical mistake that is
clearly apparent on the record. The ruling of the magistrate court should be reversed and the clerical
mistake should be corrected.

t!>

DATED this _day of September, 2012.

Attorney for Appellant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing document was sent on this
~pk:~~

___ day of Aiigust 2012, to:
Courtnie Tucker
TUCKER & KNOX, LLP
Attorneys at Law
21 Wall Street
Nampa, ID 83651
Fax: (208) 461-5663

Hand Delivered
U.S. Mail
Fax
Fed. Express
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